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RAILWAY (ROY HILL INFRASTRUCTURE PTY LTD) AGREEMENT BILL 2010 

Second Reading 

Resumed from 12 October. 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [7.42 pm] — in reply: When the 
house adjourned last night, I had begun my response to the second reading debate on this agreement act. Since 
last night I have taken the opportunity to have departmental officials go through the speeches made by 
honourable members so that I can provide as much detail in response as possible. Bearing in mind many of the 
questions asked were related to explanations about how the state government agreement will work, I will do my 
best to provide as much information as I can. That may have the effect of reducing the four hours I heard the 
Committee of the Whole will take to deal with this bill. However, that is for the house to decide.  

The government is keen to have this legislation passed because there are time constraints on the company’s 
financial arrangements and it is anxious to get its project up and running as quickly as possible because of the 
current demand for iron ore and the opportunities available in the export markets. We are very keen to make sure 
that the house understands what this state agreement act means and, at the same time, to have it progressed. As I 
said, I have notes provided to me that I will refer to. I will then go through the notes I made following the 
speeches made last night, and, hopefully, answer most of members’ questions.  

The first issue relates to compensation for any damage to pastoral leases that may occur as a result of the 
building of the railway line. The state agreement act provides that the company shall gain unconditional and 
irrevocable consent from each title holder affected by the railway infrastructure. These consent agreements 
would include commercial arrangements that will address matters such as compensation, liability for damage, 
reduced stock capacity and, ultimately, the loss of amenity. The state agreement act itself does not seek to 
resolve these commercial matters. As I mentioned last month, it is a requirement for the company to obtain 
approvals from landholders, and that approval is normally obtained, as it has been in the past, through 
commercial negotiations between the landholder and the company seeking the state agreement act. My advice is 
that there has never been an occasion on which it has been necessary for land to be resumed under those 
arrangements. If, however, agreement cannot be reached, it is competent for the government under clause 20 of 
the state agreement act to resume the land. Even if that were to happen, there would be capacity for both entities 
to enter into a commercial arrangement, if possible. If that is not possible, the worst of all possible worlds would 
be that there is no compensation payable to the landholder, but that has never happened before and it is not likely 
to happen on this occasion. 

The issue of third party access was raised by Hon Jon Ford and Hon Ken Travers. The state agreement currently 
includes provisions for compliance with the Railways (Access Act), the Railways (Access) Code and the Rail 
Safety Act. However, the company has advised that it intends to seek the certification of a haulage service over 
the railway, pursuant to part IIIA of the Trade Practices Act. If Roy Hill Infrastructure Pty Ltd is successful in 
having the Australian Competition and Consumer Commission certify the haulage regime it submits, then and 
only then will its access obligations discontinue and the application of the rail access act and the access code will 
fall away. This is referred to in clause 15(6)(b) of the agreement. The company has informed the government 
that it is seeking to build a very high-tech railway line—the best technology available anywhere around the 
place. It is the company’s view that the running of a railway line of that sort would be best operated by the 
company that has haulage arrangements with third party access, if other companies wish to access the railway 
line. The company’s view is that if other companies put their own rolling stock on its railway system, it will be 
disadvantageous and will not work properly in respect of the sort of railway system that it wants to put in place. 
It is also understood that most of the junior miners in the area who may wish to access this railway line would 
much prefer to have a haulage regime than an access regime, because they do not want to spend all their capital 
on buying their own rolling stock when they can have a haulage regime in place with Roy Hill, which will cart 
their ore using Roy Hill infrastructure. 

The company has advised the government that it will not proceed with this project unless it at least has the 
capacity, under the agreement act, to apply to the ACCC to have a haulage service put in place. The state 
agreement provides for that as a potentiality; it does not mean that it will be successful, because it will still 
require the approval of the ACCC. The moment the state agreement act comes into effect, there will be a normal 
access arrangement on this railway line, and it will be identical to the Fortescue Metals railway line in respect of 
operating under the Railways (Access) Act and the Railways (Access) Code. The company will then make 
application to the ACCC for approval to go to a haulage service under the Trade Practices Act. If that is agreed 
to, it will proceed to put a haulage arrangement in place that will meet the requirements of a number of junior 
companies that have given this their consideration and regard it to be the best outcome for them. That is the issue 
in respect of third party access to the railway line and what this state agreement act provides for. 
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Hon Jon Ford raised a number of issues about road alignments and access to this railway line through the 
Fortescue Metals Group’s Cloudbreak mine tenement. That has not been resolved, and it is a matter for the two 
companies to work out where the railway line will go and any other arrangements for access by Roy Hill through 
the FMG tenements. That is a commercial negotiation between the two companies and it is yet to be resolved. As 
members are aware, the iron ore sector is a very competitive business. No-one is out there trying to help anyone 
else. One of the reasons that there is no third party access to the Fortescue Metals Group’s railway line is that the 
price is too high. It is conceivable that because of the competition the companies are jockeying for market 
position and are not out to help each other. However, it is for them to sort out the access issues with regard to the 
Roy Hill proponents being able to build their railway line and any other access roads through the tenement held 
by Fortescue Metals Group. 

Hon Jon Ford talked a great deal about local content provisions. The response to that is that clause 10 of 
schedule 1 requires the company to submit proposals to the minister and provide details of the use of local 
labour, professional services, manufacturers, suppliers and contractors and the training of employees by the 
company, its agents and contractors. Clause 18(1) of schedule 1 relates to the company providing opportunities 
for local labour, suppliers and services. If such labour is not available, the company must use services that are 
available within Australia, except in cases when it is not reasonable or economically viable. The provisions of 
clause 18(3)(b) require the company to keep the minister informed of the progress of local content matters on a 
regular basis. For future state agreements the state will consider provisions seeking proponents to develop a local 
participation plan in addition to the local content provision. The local content clause in this state agreement act is 
a standard clause and appears, as I said recently, in a similar way in all state agreement acts. Those acts include 
the Railway and Port (The Pilbara Infrastructure Pty Ltd) Agreement Act 2004, which was brought in by the 
previous Labor government; the Iron Ore (FMG Chichester Pty Ltd) Agreement Act 2006, which was brought in 
by the previous Labor government; and the Iron Ore Processing (Mineralogy Pty Ltd) Agreement Act 2002, 
which was also brought in by the previous Labor government. I make the point that this state agreement act 
contains exactly the same local content provisions as those three state agreement acts that were brought in by the 
previous Labor government. If it is the opposition’s view that this state agreement act should be different, I 
wonder why the former government did not make it different then and why the opposition would consider that it 
should be different from what occurred during its term of office. It is the government’s view and my very 
strongly held view that we should be as encouraging as possible about the use of local labour and require 
companies to use local products, services and suppliers. 

As an aside, I was very fortunate last week to open two factories in Hazelmere, one of which makes switch 
rooms for resource projects. It is a private company called HVLV Pty Ltd and an individual in it has invested a 
significant amount of money. It has a workforce of some 30 or 40 people in Perth making switch rooms. The 
Deputy Chairman of Committees knows, having been at the opening, that it is a very sophisticated facility. The 
company is building quite sophisticated and very important infrastructure for the resource sector, and it is doing 
that because it sees an opportunity in the resources industry. It believes that it can make switch rooms 
considerably cheaper than those that are made by its eastern states and overseas competitors. Having met the 
owner and manager of that facility, I have no doubt that will happen. The other day I also opened a new factory 
for a company called G and G Mining Fabrication. Its basic job is to weld teeth onto the buckets of mechanical 
shovels and front-end loaders used in the mining process. I was advised, for example, that it takes seven hours to 
weld each tooth onto each bucket. It is a highly specialised activity. Highly specialised welding is required and it 
uses very advanced technology. That company is very successful. It is a private company that intends to expand 
in the next couple of years and double the number of staff it has from 40 to about 80 employees. That company 
is also taking advantage of the opportunities available in the resources sector and is showing what can be done if 
a company is prepared to take the risk of setting up a business in Perth to take advantage of the resource sector. 
They are just two examples. 

Another example is Detroit Diesel, which we opened earlier this year and which provides a huge range of 
services for diesel engines in the resource sector and the fishing industry. It is a highly sophisticated facility. I 
recommend members have a look at Hazelmere, because the development going on there by companies that will 
access the resources sector by providing services that that sector requires is amazing. I think members will be 
pleasantly surprised at how much activity is going on in Western Australia to meet this local content requirement 
that we will see down the track. However, I am mindful of the fact that very large international companies do in 
fact engage procurement companies that go around the world to get the cheapest product and come up with a 
package, and that can sometimes be the ultimate outcome. Indeed, there is a lot of competition from China. The 
Chinese say, “We’ll buy your iron ore but we’d like you to buy some of our product back again.” The Japanese 
have also said that for a very long time. A company like CITIC Pacific, which is building a significant iron ore 
project in the Pilbara, is indeed using a lot of Chinese manufactured infrastructure as part of the deal for the 
money to be made available to invest in the project. Part of the deal is not just to buy the finished product, but 
indeed to enable Chinese companies to have access to the infrastructure of that facility. Therefore, I can say that 
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the government is very enthusiastic about helping local industry, and we are doing our best to ensure that we can 
do that. However, I make the point that this state agreement act is no different from the last three that Hon Jon 
Ford’s government thought were appropriate.  

I have already mentioned the issue of local government rating. As I said, the railway line, which is the 
fundamental purpose of this state agreement act, is not a rateable facility; no railway lines are rated. However, it 
is intended that the mining operations occur under the Mining Act, and, under the Mining Act, properties are 
rated by local governments. Rating of the port area is a fairly complicated process. I think a rate equivalent is 
paid to the state in some circumstances; in others, if leasing is taking place, rates apply. Therefore, it may or may 
not apply, depending on the ultimate outcome of what goes on at Port Hedland. Although the state agreement act 
itself is fundamentally about the railway line, it makes a number of provisions and provides certain entitlements 
to the company in respect to the Port Hedland port area. Section 8 of the state agreement act outlines the issue of 
entitlements for the company related to leases and licences at the port. 

The government discussed with the company during the negotiations the issue about why Roy Hill Infrastructure 
would want to develop its own railway line rather than use the existing infrastructure. It must be borne in mind 
that although the Fortescue Metals Group line, which basically services roughly the same area as the Roy Hill 
tenement, is an open access railway line, nobody other than Fortescue Metals has ever been able to access it. 
Without going into any details of particular information that is privy to me, as the minister, about companies 
seeking to get access to that line, it is very difficult to do so and, if I can put it in these terms, very expensive. 
Until now, nobody has been prepared to spend the sorts of dollars required for that to happen. The same will 
apply to Roy Hill Infrastructure. Its view is that it wants to run its own operation. Roy Hill Infrastructure wants 
the flexibility of running its own operation, it wants to be able to expand that operation if it needs to do so to 
meet its own requirements, and it wants certainty of scheduling. It will have, as I said, the latest available rail 
management technology. It will not be able to accommodate incompatible systems on its track, and its view is 
quite strongly held that running its own system will be to its advantage, even though it will have to spend a lot of 
capital up-front to build this line.  

As I said earlier, initially it will be subject to the rail access arrangements. It will seek approval from the ACCC 
to have a haulage system in place so it can run all of its activities on its railway line but make a haulage service 
available to other third party users who may wish to use it. As I said, the company was not prepared to proceed 
with the project without the government at least acknowledging and accepting that that is what it will seek to do, 
bearing in mind that the ACCC may not approve its application, in which case it will remain as an access system. 
As I also indicated, other smaller companies and potential users are happy with the haulage regime because they 
will not have to buy their own rolling stock. That is why it is going down this path. I said last night that one or 
two railway lines would probably have been better than three in the context of the amount of money that is being 
spent but the circumstances seem to have come about where that will be quite difficult to manage. 

Hon Ken Travers raised some issues about this and asked about the difference between the three railway 
systems. The first is that BHP Billiton’s railway, which is the old Mt Newman line, was built under the 1960 
state agreement act. The conditions that relate to the use of that line and the Hamersley line are contained within 
their state agreement acts because they were put in place ahead of rail access legislation. BHP and Hamersley 
have clauses in their state agreement act that allow for third party access but there are provisos that relate to 
undue prejudice and interference with their own operations. Up until now, I think they have been able to 
convince the courts of their case. I am not quite sure what the latest position is on this as it has been going for a 
very long time. Until now, no other company has been able to get access to those railway lines that were built 
under the 1960 state agreement act. 

The FMG railway line, a private line, was constructed in 2004 and is subject to the provisions of the access act 
and the access code, and that is how it remains. It has not applied to provide a haulage service and operates under 
the access act and access code. As I said, no other companies have been able to get on that line either. There are 
third party provisions for that particular line. As I have now explained, initially the Roy Hill line will be identical 
to the Fortescue line in terms of access but it will apply for a haulage service down the track, and if it gets that, 
that will make it slightly different from the FMG line. However, it is not inconceivable that FMG might also 
seek approval for its line to become a haulage line if it makes an application to the ACCC to achieve that.  

The issue of transparency in state agreement acts was raised. This is very interesting because if there was a 
mechanism to build a private railway line—say, through a miscellaneous licence under the Mining Act—it 
would not be necessary for a state agreement act and therefore this agreement would not come to Parliament.  

Hon Ken Travers: But a bill would for the railway.  
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Hon NORMAN MOORE: The government could legislate to provide—we are looking at this—an ability under 
the Mining Act to create a miscellaneous licence so that that particular licence can be used by companies to build 
railway lines. The reason for doing that is that a miscellaneous licence sits on top of other tenements and other 
rights such as native title. It exists while the line is there and if the line is disbanded and removed, all the other 
rights are retained. If that was in place, this agreement would not have had to come to Parliament. We are 
seeking to build the railway line under a state agreement act—I will come to the reason we are doing that in a 
minute—because this is the only vehicle that is available to us to modify existing laws and create the reserve for 
the line by way of a state agreement act. In the issue of transparency, Parliament gets to see every word of the 
agreement between the company and the government. I have always thought state agreement acts were a good 
thing because they tell the public what the government’s contracts are with companies. Without state agreement 
acts, we could have agreements between governments and companies that the Parliament has no idea about at all.  

In respect of this bill, and in the context of transparency and what will happen from here on, the key mechanism 
of this state agreement is that of the project proposals contained in the clauses of the state agreement act. The 
company will submit proposals that cover community consultation, local content, location of the rail corridor, 
construction and operation accommodation, and interaction with the mine and port facilities. These proposals 
will be forwarded to relevant agencies for comment. These agencies include the Port Hedland Port Authority, the 
Department of Transport, the Office of the Environmental Protection Authority, the Department of Environment 
and Conservation, the Department of Mines and Petroleum, the Town of Port Hedland, the Shire of East Pilbara, 
the Department of Rail Safety, and the Department of Indigenous Affairs. Therefore, during the proposal 
submission process under the state agreement, there will be wide consultation with the relevant stakeholders. The 
purpose of this consultation is to identify any issues and to agree on the outcomes. After the minister approves 
the proposals, the state will then be obligated to grant tenure. So, the company will put the proposals to 
government. Those proposals will be looked at and assessed by a range of agencies, including government 
departments and local authorities. Once the minister approves the proposals ultimately, the state will then be 
obligated to grant tenure for the railway system. 

The state agreement also includes provisions that will obligate the proponent to liaise with each title holder in 
respect to land affected by the proposed railway—I have mentioned this—and to obtain unconditional and 
irrevocable consents from each title holder. The company may enter into commercial arrangements with title 
holders to obtain these consents. If consent cannot be obtained, the government can resume the land. However, 
that is very much a last-resort issue. 

People have compared this railway line with the Oakajee line. This will be a private railway. It will be owned 
and operated by a private company. A private railway line cannot be built under the Public Works Act, which is 
the act that we use to build state-owned railways, or privately built railways that connect with the state railway 
system or that will ultimately become part of the state railway system. 

Hon Ken Travers: What about the Tilley–Karara railway? 

Hon NORMAN MOORE: That will link up with the state railway system, and it will become a state asset. So, 
it is being built under the Public Works Act. A private railway line that is being built for a private company 
cannot be built under the Public Works Act; therefore, we need a mechanism, such as the one we are using here, 
to build that line. As I have said, down the track there may well be other ways of doing this, rather than have a 
state agreement act to allow it to happen. The Oakajee line will probably link up with the state system in the 
future. But even if that is not the case initially, it will be built by the private sector, and upon completion it will 
be provided to the state, and the state will then lease back the line to the companies to use. Therefore, that line 
can be built under the Public Works Act. 

Hon Ken Travers: Will not this line, at the conclusion of the state agreement, revert to the state? 

Hon NORMAN MOORE: Yes. I mentioned that last night. 

Hon Ken Travers: Therefore, it is the same as what will happen with the Tilley–Karara line, and with the 
Oakajee line. Effectively, for the next 49 years they will be owned by the state and will be leased to the 
company, and at the end of that 49 years they will revert to the state. 

Hon NORMAN MOORE: It is a question of ownership. The state will own its own railway system. But it will 
also own railways built under the Public Works Act that may be leased to other operators. That happens 
throughout the state now. But the state owns the infrastructure. With respect to the private line, it is owned by the 
company, and the state has no ownership of it until such time as the termination of the state agreement act, 
should that happen, at which time the government will be offered the railway line. If it does not want it, the 
company will then be required to remove it and revegetate and fix up the environment in which the railway line 
operated. That is the difference, and that is the reason we are going down this path. It is our view that a state 
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agreement act is the only available legislation for the construction and operation of private railways in Western 
Australia. They are the notes provided to me by the officers, and I appreciate their help. 

I will now go through the matters raised by Hon Jon Ford and see whether there is anything that I have not 
mentioned. He talked about community development plans. They are listed in the state agreement, as is what has 
to be provided to the government by way of support by this company for community development. There is a 
similar provision in the Mineralogy Pty Ltd state agreement that requires money to be spent on certain 
community activities. 

I made the point yesterday that the Port Hedland port started off as a five million tonne a year port. As Hon 
Robin Chapple said, it may finish up as an 800 million tonne a year port, which demonstrates the magnitude of 
what is taking place in this industry. One of the reasons for the Rio Tinto Ltd – BHP Billiton Ltd merger is so 
that they do not have to build a brand-new harbour at Port Hedland in the short term and perhaps expand Cape 
Lambert, which could be jointly used by both companies. 

Hon Jon Ford talked about Queensland and how the government had built railway infrastructure as community 
access. Joh Bjelke-Petersen did that. Those railway lines were built by the government and were operated by the 
government railway system. My understanding is—I am not an authority on this—that the rates were relatively 
high. In a sense, that replaced higher royalties, and the money went into the government’s pocket. It is 
interesting that the current Premier wants to sell the lines at the moment. It will be interesting to see the outcome 
of that. It was quite interesting that Hon Jon Ford thought it was a good thing. 

Hon Jon Ford: I am not sure that I raised that particular issue. I talked about Queensland and state development. 

Hon NORMAN MOORE: The member said that he got excited about it. 

Hon Jon Ford: About state development in Queensland and the way it had linked into the international supply 
chains, not the rail. 

Hon NORMAN MOORE: Forgive me; I wrote down “built railway lines” and then made a note for myself 
“Joh Bjelke-Petersen and Anna Bligh”. If I am on the wrong track, I am on the wrong track. However, it was a 
very good business decision at the time because it made a lot of money for Queensland. 

Hon Jon Ford also talked about businesses being set up that relate to the resources sector and how important it is 
to have businesses in place beyond the resources industry. We would all like to see that happen; in fact, the Mt 
Newman and Hamersley Iron state agreement acts contain downstream processing provisions. Indeed, both 
Hamersley and Robe River built pellet plants—one at Dampier and the other at Cape Lambert—that made iron 
ore pellets out of fines, but they simply were not economical. We also had the ill-fated direct reduced iron plant 
at Port Hedland, which was an attempt by BHP to fulfil its obligations on downstream processing. It lost only 
$2 billion in that little exercise, which again demonstrates how difficult it is to make these things work, bearing 
in mind that our competitors are the Chinese, who are buying our iron ore and producing very high quality steel 
at prices that we simply cannot compete with. 

I did mention that there is a growing level of activity in Western Australia by smaller manufacturing companies 
to take advantage of the growth in the resources sector. I mentioned the three in Hazelmere, but there are a lot 
more. Another one that members might be interested in is a company in Kalgoorlie that builds drilling rigs, the 
name of which escapes me at the moment. It has built a new drilling rig, which I think is called the GT3000, or 
something like that. It may well be very useful when it comes to geothermal drilling, which requires a 4 000-
metre drill hole. This company has invented a drill which does not require a huge platform and which is in fact 
mobile. It is doing a test drill at Merredin, I think, at the moment. If that is successful, the company may then be 
able to provide assistance to those companies wanting to include geothermal exploration that do not have access 
to a rig at the moment. The only rig that was available came from the United States. There were some teething 
problems with that. It had its own platform and was very big and very hard to shift. It did drill a hole at Warro 
near Badgingarra where a company was looking for tight gas. I understand that it has gone to Thailand or 
somewhere. If this company from Kalgoorlie could make this drilling rig work, it is mobile and it can be shifted 
from one tenement to another. Who knows what the outcome might be? I have told the company to go for its life. 
I hope it really works because the company could make a squillion dollars drilling holes for companies that have 
got geothermal tenements. 

In the west Kalgoorlie industrial area there are a lot of companies that, although not big manufacturing 
companies, are in fact quite significant when it comes to mid-level manufacturing activities, to service the 
industry and the high technology surrounding the mining industry. We are developing in Western Australia some 
really top-class technology surrounding the mining industry. I suggest to members who have not been out there 
that they go out to the airport to look at what Rio Tinto has created there. It actually manages its whole railway 
system from Perth. It could in fact drive its trains from Perth, but it is not doing that at the present time. The 
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technology is extraordinary. I think members might find that in fact in Western Australia we are leading the 
world in a lot of the technology surrounding the mining industry. That may be one area where we could be quite 
significantly ahead of the rest of the play by making sure that our companies are investing heavily in technology. 

Hon Robin Chapple: Just as a point of interest, the General Electric trains that are used in Western Australia are 
modified in Western Australia and are far superior to the original models that came from America. Technology 
is now being exported back to the States. 

Hon NORMAN MOORE: Which is what one would expect. We really are doing it very well in Western 
Australia. We have not got steel mills and we have not got tyre plants. Hon Jon Ford suggests we should have 
tyre plants. I will have a look at that. I do not know what is required to make tyres, and whether it is even 
possible in Western Australia. The member is quite right; there was a serious shortage of them for a while. They 
are very expensive but very necessary. Everywhere one looks there are vast numbers of dump trucks these days 
and other equipment using very big, expensive tyres. If they could be made in Australia, so much the better. I do 
not know whether that is possible or not. 

The member mentioned that agreement acts should be used as a lever to get companies to do things in the state. I 
think we are seeing more and more of that happening with the progression of state agreement acts that are 
coming through the Parliament these days. Back in the 1965 and 1966 state agreement acts there was not much 
pressure, I do not think, of the sort that the member was talking about, but they required the companies to build 
towns, ports and railways. They have built whole communities at their expense, which I think is a significant 
contribution to Western Australia, although of course it was necessary to operate their business. 

At the end of the day it is necessary for there to be a balance between how much companies are prepared to pay 
and how much they will want to spend their money overseas because of the price of the product. As I said a 
while ago, the financiers of some projects have included, as part of their arrangements, that they also be the 
suppliers of equipment. That is something that needs to be taken into account when we are seeking overseas 
capital to do the developments that we want to have. 

Hon Jon Ford talked about Mt Tom Price and how it does not look like a mountain any more. That is quite right; 
there is a hole in the ground. I have watched that go from a mountain to a hole in the ground myself over a long 
period, having lived there during the early 1970s. The one thing about that is that although we do not have a 
mountain any more, we have had a company that has provided significant wealth to the nation through taxes—
not just company taxes but personal tax. Tax has been paid by the suppliers and providers. Royalties have been 
paid to the state. It has made a very significant contribution to Western Australia over that period of time and has 
created significant wealth and significant skills. I was up at Tom Price recently at a reunion for students who 
were at the school when I was teaching there. They are no longer young people, but there are some who left 
school — 

Hon Ken Travers: If you taught them, they could not possibly be young!  

Hon Kate Doust: Have any retired yet?  

Hon NORMAN MOORE: Just about! They got apprenticeships, because in those days the deal was—it is a pity 
it is not the same now—every child in Tom Price who went to school there and who wanted an apprenticeship 
and their dad worked for Hamersley Iron, got an apprenticeship. It did not help them learn anything much at 
school; there was no incentive because they were always going to get a job. However, there were still some 
people who were at school in the early 1970s, who became apprentices with Hamersley Iron, who are still there 
as skilled tradesmen. That skill base was something that that company provided right across the Pilbara. The 
tragedy of history since then is that those companies stopped training people, and they left it to the government 
or somebody else to do that. That is a very sad indictment on those companies, because they are now looking all 
over the place to try to get skilled labour when they need it. They did not do the training when they probably 
should have.  

Hon Jon Ford talked about Gina Rinehart talking about overseas cheap labour. I hope the member’s view of Gina 
Rinehart’s attitude to labour has nothing to do with his attitude to the state agreement act. I am sure it has not. 
That is her opinion, and there is no way that the government is going to allow coolie labour to come into 
Australia or employees to come in from overseas and pay them different wage levels. Those who hold 457 visas 
have to be paid an equivalent remuneration to local employees. Gina Rinehart’s views are her views; they are not 
the views of the government. In fact, the issue in the Pilbara is not cheap overseas labour but probably 
overpriced labour because of the demands that are currently in the system. It is my view there should be more 
Australia-wide migration towards jobs, rather than necessarily having to look overseas. It seems to me that if 
someone lives in the western suburbs of Sydney and they have been unemployed for 10 years and they have 
some skills, there should be some suggestion that they come and work in Western Australia, if they want the 
taxpayers of Australia to fund their unemployment benefits.  
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Hon Jon Ford: That is what I did. I came from the western suburbs of Sydney.  

Hon NORMAN MOORE: Which is fantastic; it just goes to show what can happen.  

Hon Ken Travers: I think Norman was suggesting we send them back at the end.  

Hon NORMAN MOORE: Not in Hon Jon Ford’s case. Interestingly, and one thing that is worth pursuing is 
that Qantas now operates out of Sydney, Melbourne and Brisbane direct to Karratha. Some people wrote to me 
when that happened and said what a dreadful thing it was to bring all this labour from the eastern states. I 
thought it was actually a very good thing because if people can come from other parts of Australia to work in our 
resources sector, it takes a lot of pressure off Perth. If they come and live in Perth it puts pressure on the housing 
market, the airport and infrastructure in the city; whereas if they are flying in and out from other cities that 
pressure is not on our local infrastructure and the labour is coming from within Australia. I think there is a lot to 
be said for that, and I am pleased that Qantas is doing that.  

Hon Jon Ford mentioned something about breaking up contracts in respect of this Roy Hill agreement. I 
understand that they are seeking to do that. The project will be divided into a number of different segments and 
they will do their own work independently of others. Hopefully, that will provide some flexibility for that to 
happen.  

The member also mentioned Indigenous folk. Paragraph 9 of the agreement act relates to the community 
development plan, which refers to some assistance for Aboriginal people. I have to say that, in my view, the 
mining companies are doing far more in respect of Aboriginal employment than any other sector of the Western 
Australian economy.  

Hon Jon Ford: Including the government sector.  

Hon NORMAN MOORE: Go and have a good look at the Rios, the BHPs, the Fortescues; all of them are, in 
fact, employing quite a significant number of Aboriginal people and, indeed, setting themselves quite high 
benchmarks for the percentage of Indigenous employees to be employed. Rio up at Lake Argyle is a significant 
employer of Aboriginal labour. It is good to see that Aboriginal people are flying in and out of One Arm Point, I 
think, to Newman or Tom Price—one of those. There are fly in, fly out arrangements between the Kimberley and 
the Pilbara for Aboriginal people who are looking for employment in the mining sector. I therefore believe we 
should be very pleased with what the mining companies are doing for Aboriginal employment; and they will be 
doing a whole lot more of that later. 

I refer to schedule 1, clause 19 of the agreement, headed “No discriminatory charges”. I thought Hon Ken 
Travers might mention this. 

Hon Ken Travers: I knew with your interest you would automatically raise it. 

Hon NORMAN MOORE: When I read that clause, when we were debating the Iron Ore Processing 
(Mineralogy Pty Ltd) Agreement Act, it was a very cursory glance. When I read it, I did not pay a lot of attention 
to the word “discriminatory”. Hon Ken Travers helped me out on that occasion. I was reading it in the context of 
there being charges and I thought it was a bit over the top. However, it has been drawn to my attention that a 
clause on discriminatory charges is an appropriate clause and has been contained in a lot of state agreement acts 
for a very long time. I was therefore wrong in my criticism of the previous government over that. 

Hon Ken Travers: How many years has it taken for that to occur in the chamber? 

Hon NORMAN MOORE: I have often said that I am wrong. It is just rare that on occasion I am prepared to 
admit it! 

Hon Kate Doust: It’s all right; it’s on the permanent record now!  

Hon Ken Travers: There goes my next speech anyway! 

Hon NORMAN MOORE: Yes. I am trying to cover every base. 

Hon Simon O’Brien: Some good is coming out of all of this! 

Hon NORMAN MOORE: I have already talked about who ends up with the assets. We have already talked as 
well about compensation for pastoralists. I do know about Ray and Murray Kennedy. I do know about 
Ophthalmia Dam. I did try to help them on one occasion over a very long period of time. I admire their tenacity. 
At the end of the day, however, it may be that the government has to weigh up the interests of the Kennedys at 
Roy Hill Station and the interests of a $7 billion iron ore project. I hope it does not come to that. I am sure that 
an agreement can be reached on a commercial basis between Roy Hill and the company. As I said, a number of 
other areas need to be sorted out in terms of access, and work is being done on that.  
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I mentioned the Environmental Protection Authority. Obviously everything has to be given environmental 
approval. There is an obligation under the state agreement act that environmental approvals override everything 
else and that if the environmental approvals are not provided, the project will not proceed. 

Hon Robin Chapple asked me where the line will go. The map that he has is an indicative map. There are a 
couple of issues that need to be sorted out. One is access to the Fortescue Metals Group tenements on its 
Cloudbreak site. Another relates to Abydos–Woodstock. Members would be aware that we tabled a paper in the 
house yesterday in relation to that, which is an attempt to sort out that issue. I understand that a couple of other 
issues need to be finalised. However, the route that the member saw on the map that he had yesterday evening is 
fundamentally it, with a couple of potential variations down the track that are yet to be finalised in negotiations. 

As far as the port goes, the state agreement act provides certain rights. It does not say particularly where 
everything will be located, but it gives the company certain rights in respect of the port. 

The final thing I can think of is a little discussion we had about sovereign risk. I just want to say that I can 
foresee a sovereign risk in an upper house of a Parliament controlled by an opposition party rejecting a state 
agreement act entered into by a government and a company; it would certainly be a sovereign risk in the mind of 
the company. If that transpired several times, that would be a serious sovereign risk issue for the state. It would 
mean that a government could not enter into a contract with a company and have that contract adhered to by both 
parties when indeed an upper house—which could be quite recalcitrant—controlled by an opposition party could 
reject that agreement. That is not an issue of whether the Parliament has the right to do it. Clearly, the Parliament 
does have the right to do it. The federal government has a right to impose a massive tax on the mining industry. 
But that issue is a sovereign risk issue for the companies that want to operate within this country. Similarly — 

Hon Ken Travers: You are misusing the term “sovereign risk”.  

Hon NORMAN MOORE: Sovereign risk is when companies are loath to invest because of the way the 
government or the Parliament of the day can adversely affect their capacity to enter into a contract or to invest 
their dollars.  

Hon Ken Travers: That means you cannot change your environmental legislation or a range of other legislation 
under that definition of sovereign risk.  

Hon NORMAN MOORE: Sovereign risk has various levels of severity. Indeed, the mark 2 version of the 
mining tax has less sovereign risk than the mark 1 version because it is not as severe. There is a level of severity. 
If we go to Zimbabwe where Robert Mugabe will say, “You can have a mining development provided I own it,” 
that is about as high a sovereign risk as we can find, so no-one will go there and spend their money under those 
conditions. 

Hon Ken Travers: It is arbitrary and discriminatory; that is where it is sovereign risk.  

Hon NORMAN MOORE: That is how I referred to sovereign risk last night when I suggested that if upper 
houses start knocking back state agreement acts, it will contribute to a sovereign risk issue for companies 
wanting to invest here, particularly if an upper house were doing it simply because it could, and for no other 
reason.  

I hope I have responded to most of the issues raised by members. No doubt, there will be some questions in the 
committee stage. I have done my best to respond to issues raised by members and ask the house to support the 
second reading.  

Question put and a division taken, the Deputy President (Hon Helen Morton) casting her vote with the ayes, with 
the following result — 

Ayes (26) 

Hon Liz Behjat Hon Kate Doust Hon Nigel Hallett Hon Simon O’Brien 
Hon Matt Benson-Lidholm Hon Brian Ellis Hon Alyssa Hayden Hon Ljiljanna Ravlich 
Hon Helen Bullock Hon Donna Faragher Hon Col Holt Hon Sally Talbot 
Hon Jim Chown Hon Adele Farina Hon Robyn McSweeney Hon Ken Travers 
Hon Peter Collier Hon Jon Ford Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Mia Davies Hon Philip Gardiner Hon Norman Moore  
Hon Ed Dermer Hon Nick Goiran Hon Helen Morton  

Noes (4) 

Hon Robin Chapple Hon Lynn MacLaren Hon Alison Xamon Hon Giz Watson (Teller) 

Question thus passed. 

Bill read a second time. 
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Committee 

The Deputy Chairman of Committees (Hon Helen Morton) in the chair; Hon Norman Moore (Leader of the 
House) in charge of the bill. 

Clause 1: Short title — 

Hon KEN TRAVERS: I thank the Leader of the House for the comments he made in response to the issues 
surrounding haulage versus rail access. It left me with the view that, even under the haulage regime, it is not 
really necessarily guaranteed that there will be access available to this line any more than is guaranteed under the 
existing state agreement acts or for the lines owned by BHP or FMG. I will return later to some of the issues 
raised by Hon Norman Moore about this being a privately owned railway, and how that is different from some 
other railway lines, but if this line had not been put through under a state agreement act, how would the access 
arrangements differ? Would Roy Hill still be able to apply under the Trade Practices Act for a haulage regime? 

Hon Norman Moore: Under what authority? 

Hon KEN TRAVERS: Maybe we can start at that point and then come back to the haulage. Both the Oakajee 
and the Tilley–Karara railway lines have been built by the private sector and the private sector will have control 
of those lines as both operator and lessee. 

Hon Norman Moore: They won’t be the owner. 

Hon KEN TRAVERS: They will not, but it is an arbitrary distinction that the minister makes about ownership, 
because — 

Hon Norman Moore: It’s a legal distinction. 

Hon KEN TRAVERS: There is no difference. In 50 years, if the company is granted the two extensions that are 
provided for under this legislation, the ownership of this railway line will revert to the state, if the state wants it. 

Hon Norman Moore: Yes. 

Hon KEN TRAVERS: That is effectively the same ownership structure as exists for the Tilley–Karara line; it is 
just about how the deal is constructed. The end result of the deal is exactly the same. In fact, if it is not the same, 
I would like to know what material difference there is between the lines that will be constructed by Karara 
Mining Ltd between Karara and Tilley or, for that matter, the line that will be constructed by Oakajee Port and 
Rail. In my view, this is an arbitrary way of constructing the railway line. The land in both cases will always be 
owned by the state. The infrastructure that is built on that may, in a technical sense, be owned by Roy Hill, but at 
the conclusion of the state agreement act, it will become the property of the state. I am not sure about Oakajee, 
but the alternative for the Tilley–Karara railway line is that it will be built by a private company. That is 
provided for in the Railway (Tilley to Karara) Bill 2010 that we recently passed. The property will become the 
property of the state but the state will immediately lease it back to that company and that company will have all 
the rights that would normally be ascribed to an owner of that property for the next 49 years. At the end of the 
lease the ownership of land will revert to the state. They are two different models for achieving the same thing. 
The end result is that a company has the right to and control of a railway line for 49 years and then the state will 
own it. The other model provides that a company has the right to and control of the railway line for 50 years and 
then the state owns it. I do not think there is any material difference. That is why I am still trying to understand 
who wanted the state agreement act. Did the state request the company to enter into a state agreement act or did 
the company ask the state? The end result of the deal is the same. All the arrangements will be the same over the 
next 49 years. 

Hon NORMAN MOORE: With regard to the guarantee of access, whether it is a haulage regime or an access 
regime, there is no guarantee of third party access anywhere. That is part of the issue. Members must bear in 
mind that the companies that build their own railway line, albeit they are subject to some rail access or haulage 
arrangements, will, if they so desire, seek to retain exclusivity of that line if third party access will adversely 
affect the company’s operations. That has been the case until now and that provision must always apply. We 
cannot tell a company that is building a railway line that we want access to its railway line for 50 per cent of the 
time when that will completely mess up the company’s operations. It must be a commercial deal that does not 
adversely affect either the owner/operator of the line or those seeking third party access. BHP Billiton Ltd and 
Rio Tinto Ltd have always argued that the railway system is part of their mining operations, effectively, and that 
having other operators on their line will seriously affect their ability to manage their business. Members must 
accept that that may well be the case. Indeed, those companies have been successful in making sure that that is 
the case until now. As I understand, this line will be up to capacity pretty well straightaway and so there will not 
be much room for anyone else. However, the company is saying that if there is room for someone else and it can 
make a commercial arrangement, it would rather enter into a haulage arrangement as opposed to an access 
arrangement so that the company can use its own rolling stock rather than the third parties having to buy and 
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operate their own locomotives with different rolling stock on the parent company’s sophisticated railway system. 
There can be no guarantee of access under any of these arrangements, other than the provision is there for 
commercial arrangements to be entered into. 

With regard to the railway line itself, it is the state’s view that a private railway line cannot be built under the 
Public Works Act; it has to be built under a state agreement act. As I said, we are looking at ways of doing that 
through the Mining Act to provide for a miscellaneous licence for a railway reserve. The beauty of it is that the 
miscellaneous tenement sits on top of the other tenements that are in place and once the line goes in, the original 
tenements remain. Therefore, we do not actually cancel anybody’s rights in the land over which the railway line 
is built. However, we have not got to that stage yet. The Public Works Act can be used to build railway lines that 
link in to the state’s rail network, which is what is happening with the Tilley–Karara line and, indeed, the 
Oakajee line. They will fit in with the state’s rail network and the moment they are completed they will be 
transferred in ownership to the government and the government will own them and lease them back, so they are 
government-owned and operated railway lines. Private lines, which do not link up with the state’s rail network, 
can be built only under a state agreement act. That is the legal position that we have. Therefore, if it is a private 
line, the private company continues to own it until such time as the termination of the agreement act, at which 
time they will say to the government, “If you want it as part of the state’s infrastructure for some purpose in the 
future, it will be transferred to the state. If you do not want it, we will tear it up.” However, it does not really 
matter much which way we go for all intents and purposes, as the member has pointed out; it is the railway line 
that is being operated with trucks going backwards and forwards carting iron ore. The outcome is the same; the 
issue is the legality of it. I was trying to explain that there are two legal systems that we need to abide by; 
therefore, this particular line under this state agreement act could not be built under the Public Works Act 
because it is not linked to the state rail network. That is the advice that we have and this is the only vehicle that is 
available to the company to build that line, just as, for example, Fortescue Metals Group had a state agreement 
act for its railway line, and just as all the other private railway lines in the Pilbara have had state agreement acts 
to provide for the building of those lines. That is the explanation; it is the situation. 

Hon KEN TRAVERS: I think that the Leader of the House has just hit it on the head in that it needs to be done 
this way because it is being built as a private line but in the same way that the Tilley–Karara line is being built, 
whether it actually links into it is immaterial. In fact, if the City of Geraldton–Greenough has its way, many of 
the lines in the north of the state will eventually link into the network of the south. Whether that actually comes 
off is another matter, but it may one day occur. 

Hon Simon O’Brien: They aspire to be the state capital so it probably will occur! 

Hon KEN TRAVERS: Still, in my view, a decision has been taken as to the method by which this railway will 
be built. It could have been built as a public — 

Hon Norman Moore: Do you have a problem? 

Hon KEN TRAVERS: No, I just want to understand why we are doing it in the way that we are, what was 
the — 

Hon Norman Moore: But is there a problem? That is what I’m trying to find out. If there’s a problem, then let’s 
know what the problem is. As I said, for all intents and purposes, the outcome is the same. 

Hon KEN TRAVERS: Does the Leader of the House want to call it a problem or the issue that I see? He has 
acknowledged that in reality whichever one of the three different options in existence is taken—the original state 
agreement acts, the Fortescue Metals Group state agreement act, or this state agreement act—the company that 
builds the railway line will effectively control it. Whether it comes under the Railways (Access) Act or a haulage 
regime within the Trade Practices Act, the end result is that, unless the company enters into commercial 
arrangements with a third party, it is highly likely that these lines will remain for the exclusive use of 
one individual company. The question that I then raise from a broader policy perspective is whether as a state we 
should be seeking to get a better outcome for the state when we agree to build railway lines into the future. I 
accept that the deal has been done by the government on this occasion. I would like to know a bit more about the 
history of how we got to this position: who made the decisions as to the path that would be followed on this 
occasion?  

As we discussed in earlier debates on this bill, this chamber cannot choose to amend the state agreement act; we 
can choose only to accept or reject it. At the end of the second reading debate, we have just seen both the Labor 
and Liberal Parties accept the passage of this legislation. When we deal with these pieces of legislation, we need 
to look at how we can move forward. It is very important to look at how we can move forward the state’s 
interests. It is my view that the state’s interests will be moved forward if we can get rail lines in the Pilbara that 
are open to companies other than the mining company that built them. By a state agreement act, we are changing 
provisions of existing legislation. Therefore, the first question I really wanted to ask is: would that make a 
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material difference to what would have happened even if we had not changed the legislation? I suspect the 
answer is that if it had been the section of the Tilley–Karara line, for instance, that the company owns—not the 
whole line that the government owned and leased to WestNet Rail, but the bit that the company will control—it 
could effectively ask to go to the Trade Practices Act to get a haulage regime over that.  

We should be looking at whether there is another mechanism. Therefore, if a company wants to build a fourth 
railway line along the same corridor, or another railway line in another corridor of the Pilbara, should we as a 
state try to encourage that company to build the railway line in a way that will guarantee third party access? 
Obviously, if we did that, we would need to ensure that the company was fairly compensated for its investment 
in the building of the initial infrastructure. I am not suggesting for a moment that one individual company, 
whether it is FMG, Roy Hill, BHP or Rio, should have to build a line that then becomes available to another 
company at a cheap rate, as would have happened with Oakajee Port and Rail under the original arrangements 
that were entered into and for which Oakajee Port and Rail tendered and was successful in receiving the tender. 
It would have built the port, and the port would have still been owned by the state of Western Australia, but 
Oakajee Port and Rail would have recouped the cost of the construction of that port by imposing user charges on 
the various users of that port over a period of time. That arrangement has been changed by the current 
government. Again, we have never understood what the net benefit to the state will be of the new arrangement 
compared with the old arrangement, other than that the state now picks up the risk with the building of the port. 
That was previously going to be held by the private company that was going to build the port. However, the 
underlying ownership structures were not going to change. Maybe we need to ask the government whether it 
looked at any other options. I am still interested to know whether the company came to the government and said, 
“We want to do it this way”, or whether the government went to the company and said, “This is the only way 
you can do it, and you must do it this way if you want to proceed.” I guess the second part of the question relates 
to whether the government is prepared to look at other options in the future that will increase the possibility of 
access to rail lines. The minister is absolutely right that this line will be built with a capacity of 55 million tonnes 
per annum. The intention of the company is to fairly quickly reach that 55 million tonnes per annum. Therefore, 
I suspect that the haulage regime will become fairly academic in terms of other parties being able to gain access 
to the line, unless they can reach a commercial arrangement. The same deal would be happening with FMG. I am 
sure FMG would allow a third party to gain access to its railway line if it was on good commercial terms to 
FMG. But the argument always gets into what is good commercial terms.  

Hon NORMAN MOORE: I am trying to work out what the member’s concerns really are. The member did say 
that he thought we could get a better outcome for the state. I would have thought that this is a pretty good 
outcome for the state, because the railway line will be built by a private company, at no expense to the state.  

Hon Ken Travers: Well, it is a good outcome for the company. 

Hon NORMAN MOORE: It is also a good outcome for the state, because the state will be getting an asset that 
it will eventually own if it wants to. That is not a bad outcome. The alternative outcome for the state is that the 
state builds the railway line.  

Hon Ken Travers: But there are other models. That is the point I am making. 

Hon NORMAN MOORE: If the member wants to go down the path of the state building a railway line in the 
Pilbara—which we could do under the Public Works Act, because it will be a state-owned railway line and part 
of the state rail network—we could do that. But who wants to invest $2 billion for a railway line of this sort? 

Hon Ken Travers: You could have the company build it for you, as we are doing at Tilley.  

Hon NORMAN MOORE: Please! I did try to explain to the member that there is a legislative gap in respect of 
how we can go about building a private railway line. We cannot build it under the Public Works Act—that is the 
advice the government has—unless it is part of the state rail network. So Tilley–Karara, and Oakajee, will be 
owned by the state and will link up and be part of the state rail network. This railway line, as with all the other 
railway lines in the Pilbara, will be independent of the state rail network. They are all privately owned and 
operated railways. There is a significant difference between the two. That is because there is no legislative 
provision to deal with this matter. As I have said, the government is working on a legislative way of providing 
for private railways without the need for a state agreement act. But we are not there yet. Therefore, the only 
vehicle available to us is by way of a state agreement act. My understanding is that the company came to the 
government and made a request for this sort of arrangement, and the government agreed—just as the member’s 
government agreed when Twiggy Forrest wanted a state agreement act for his railway line. Indeed, the former 
government gave him two state agreement acts.  

Hon Ken Travers: We included elements of the port in that as well. 

Hon NORMAN MOORE: I have to say that those were very average state agreement acts, in my judgement. 
The member’s government took a similar view to the one that we are taking—namely, that a state agreement act 
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is the way to go in providing for a private railway line in the Pilbara—because that was the only vehicle 
available; and it still is. Therefore, we are operating under the legal constraints that we have at this particular 
point in time. 

That is why I asked whether the member has a problem. If it is just a matter of understanding it, that is the best I 
can do in explaining it to the member. If the issue is about providing greater access to railway lines, perhaps we 
need to have more stringent access provisions. However, I do not quite know how we can do that. If Roy Hill 
builds a railway line that has a capacity of 55 million tonnes, and 55 million tonnes is already being carried on 
that line, there will be no room for anyone else. So, if someone says that they would like to get access to the 
railway line, Roy Hill will say there is no capacity. It is like saying—I will not even try to think of an example, 
but there is no capacity. I do not know whether there is any capacity on the FMG line. I know that some 
companies have sought access to that line, but the price has been prohibitive, so they have not been able to reach 
a commercial arrangement to access that line. It might be a very good thing ultimately if FMG and Roy Hill were 
to build, say, an additional 20 million–tonne or 30 million–tonne capacity into their railway line, and if they were 
to go into competition with each other for other users for that capacity that they were not using, because we 
might then start to get a realistic commercial price. But, right now, FMG is the only game in town, along with 
BHP. However, BHP has been able to convince the regulators that any third party access would be detrimental to 
its business, and it probably would be, considering that BHP is in such a significant growth phase. As I said the 
other night, the railway line that BHP operates from Newman was built to carry five million tonnes a year. It is 
now carrying about 200 million tonnes a year, and it has just been added to and added to, to increase its capacity, 
and there is probably now no excess capacity there at all. Indeed, it will need to be added to again to meet the 
growth that is anticipated to occur at Mt Whaleback and other Newman satellite mines. The only way that we 
can make third party access available by way of legislation, I would have thought, is for a provision for it to be 
made available on a commercial basis. If it is available and there is the capacity, it has to be provided. I think 
that is the rule at the moment. Alternatively, the government builds a railway line and says, “We’ll rent it out if 
everybody wants to use it.” I do not think we can spend $2 billion on a railway line in the Pilbara when there are 
lots of other things to spend the money on.  

Hon KEN TRAVERS: There is actually a third, which is what we are doing in Tilley and Karara; that is, 
building it as a public work but getting a private company to fund it and then leasing it back to them. That is the 
third option.  

Hon Norman Moore: But it would have to become a public railway; a government-owned railway.  

Hon KEN TRAVERS: That is absolutely right, it would. Effectively it would be no different commercially 
from the deal we have in front of us.  

To finish off on this, during the comments the Leader of the House made he said that the FMG or the Pilbara 
infrastructure agreement was a pretty average state agreement. I wonder if he could outline to us what clauses 
within this state agreement make this a superior state agreement to that agreement.  

Hon NORMAN MOORE: I am not going to go there, not because I do not have a good argument but I —  

Hon Ken Travers: Because you don’t!  

Hon NORMAN MOORE: Actually, I do. I actually take a big interest in these things, and I have done for a 
very long time, probably before the member was born. I was around when the first state agreement acts were 
brought in in the 1960s. I know what they are all about. The provisions of the state agreement act provided to 
FMG were, in my view, a bit wishy-washy. If members read my speech at the time, I actually said that. There 
were not too many obligations on anybody to do anything. There were two state agreement acts, which was not 
the way I would have done it if I was the minister. I would have much preferred to have a state agreement act for 
the whole project; one agreement. This was done in a staggered way. I am not going to say that it was done to 
assist the company to raise money, but it seemed to me the first one was premature. It did not have many 
obligations in it; it just said the company shall give consideration to certain things. That was my view at the time, 
and still is. But I have to say as a result of those two state agreement acts we now have a third major player in the 
iron ore industry. To the extent that FMG is now a major producer, that is a very good outcome. It goes to show 
that state agreement acts actually work, even if they are bad ones.  

Hon ROBIN CHAPPLE: The Leader of the House has raised a couple of really important points. In the case of 
FMG, the state agreement acts were split so that there was one over rail and one over the rest of the 
infrastructure. In this case we are dealing with another state agreement act that is over rail. This really goes to the 
crux of the matter. As the minister said, he has been in the game a long time. He would be well aware of this 
company’s proposals under the Ludwig–Kaiser plan in 1972 to have a single rail system that operated between 
all the mines and most probably, if that had gone ahead, would have been a process that engaged the state in 
some funding provisions and would have ended up with a general railroad throughout the Pilbara that all the 
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miners could have accessed. That is long gone. The minister at the time, Sir Charles Court, did not appreciate 
that approach. He went off and did individual deals with individual corporations because he had had a bit of a 
falling out with Lang Hancock at that time.  

It is also important to note that by the time we got to the Pilbara 21 report, which I think was really quite an 
exceptional strategic look at how we develop iron ore in the Pilbara, it said that we needed synergy between the 
rail lines for joint use. From my perspective, being involved in rail at BHP, on a couple of occasions BHP 
considered selling off its rail because it did not consider that it was “core” policy or its core interest in mining 
and/or shipping iron ore. The rail line was merely a way of getting that material to the port. We have seen FMG 
set up a separate corporation to deal with rail. Here we are dealing with a state agreement, which is separate from 
dealing with rail. I think that the industry is most probably telling us something about the way that rail needs to 
be dealt with in the Pilbara region. It needs to be an integrated system that maximises use. The Leader of the 
House is quite right; BHP now has almost two rail lines. It has so many passing loops on that rail line to allow 
trains to go up and down that, in a very short space of time, all it will do is just join the passing loops and have 
one going up and one coming down. If we had been able to allow FMG, when it originally came on board, to 
access BHP’s line, its condition was that it would still build a rail line, it would access BHP’s line and it would 
share the infrastructure so that it could double the throughput. That is the issue. It is actually assisting the 
industry by trying to come up with a proposal whereby instead of continually building rail lines, we maximise 
what we have at the moment. 

Hon NORMAN MOORE: I am interested in the historical views of the honourable member. We can all 
reminisce for a long time about what has happened in the Pilbara over time. I cannot change anything that has 
happened in the past. All I know is that there is a company that wants to spend $7.2 billion in Western Australia; 
export iron ore to the markets of the world, mainly China; and employ 750 people in its operation. And I am all 
about helping it do so. This is the way that the government has been able to work out how to assist this company 
to reach its objectives. There are still some hurdles it needs to overcome. But part of the process of getting from 
where it is now to exporting iron ore is to get a state agreement passed so that it can build a railway line. It is 
very keen to get that railway line built. There is a $2 billion investment in that line. It is very significant for 
Western Australia. I am very anxious that this chamber quickly puts its hand up to say that, yes, it wants that to 
happen. 

Hon PHILIP GARDINER: I am intrigued by the issue of capacity on this railway line. Where is the capacity 
constraint? Is it in the number of passing loops on the line, so that trains can pull off when they are going in 
opposite directions, or is it in something else? I know it is not at the beginning and it is not at the end, because 
that is something different. It is just the line. In response to what we understand the capacity constraint is, will 
the government have any influence over the company to enhance the capacity, if it is something like the number 
of passing loops or that kind of thing? 

Hon NORMAN MOORE: I say to the member: would he be appreciative of the government telling him how 
many sheep to run in his paddock on his farm? 

Hon Adele Farina interjected. 

Hon NORMAN MOORE: Okay, but we are talking about the commercial operation of a railway system. We 
are talking about what the government might or might not do with that capacity. There are capacity constraints at 
both ends of the railway line and on the railway line. There are capacity constraints at the mine—that is, how 
much it can produce from the equipment it has and how quickly it can put it through the crushing, screening and 
separation processes on the mine site. There are constraints on how much money can be spent at the mine site. 
There are constraints at the port—that is, how often the ships come in, how many berths there are to load ships 
and how much area there is for stockpiles. There are constraints on the railway line—that is, how many trains 
can fit on the line. It depends on how many loops there are in respect of passing lines, how robust the line is for 
the number of ore cars that each train can carry, how many locomotives can be put on the line and how many ore 
cars it can pull through the system. There are constraints. When the company builds its railway line, its mine and 
its port, it will seek to maximise its capacity at all three points of the exercise, bearing in mind that it needs to 
produce the quantity of iron ore that its contracts require. It believes that it can sell 55 million tonnes of iron ore 
a year, so it is building a project to reach that capacity. I do not think it is for the government to say that it should 
build another 50 million tonnes of capacity on its railway line just because we think it is a good idea, just as I do 
not think the government should tell the member to put 10 more sheep in his paddock because we would like to 
have them for lunch.  

Hon PHILIP GARDINER: I think I can explain that at least as well as the minister could have told me how to 
run my sheep in my paddock. What I am interested in is what the capacity constraint is on the line, because I 
think that is what we are talking about here. The only reason I am interested in the capacity constraint is that I 
have this understanding—I may be wrong on this part—that this line is meant to be open for others to use if they 



Extract from Hansard 
[COUNCIL - Wednesday, 13 October 2010] 

 p7583b-7600a 
Hon Norman Moore; Hon Ken Travers; Hon Robin Chapple; Hon Philip Gardiner; Hon Jon Ford 

 [14] 

can reach a negotiated price, in the same way that FMG, I presume, has the same arrangement. I just wanted to 
know what it is on the line itself that gives it that capacity constraint, and whether the government knows that for 
a start and, if it does, what it is. It is that simple. Maybe we just do not know what that constraint is. 

Hon NORMAN MOORE: Perhaps I am a bit thick. I thought I explained that when people build an iron ore 
mine and export iron ore, there are constraints right through the system, so they build their project to meet their 
orders in the marketplace. As far as the railway line itself is concerned, the constraint is how many trains they 
can fit on the track, bearing in mind that there is just one track, not two parallel tracks, one going up and one 
coming back. It is one rail system with passing loops so that trains coming the other way can pass. The number 
of loops they have affects how many trains they can put on a railway line. That is the constraint. They can 
overcome that constraint by having more passing loops, but it will cost them more money. So the question is 
whether they want to spend money on excess capacity. I would suggest that most companies do not want to, 
because if they are going to spend $2 billion already, they are not just going to build in spare capacity for no 
good purpose, and certainly because they might not have a market for any excess capacity. So they will build 
what they need to meet their obligations. Also on the rail system there is the dumper capacity to unload the ore 
cars and the question of how quickly that can be done before the train has to turn around and go back again. 
Those are the sorts of constraints that I see applying to a railway system. If a company, however, wanted to build 
in excess capacity as a commercial decision and then go out looking for third-party access, that would be a 
commercial decision of the company. I reckon it would be really good if a company did that, but I do not think it 
is for the government to say that it has to, because we might finish up with a company saying that it will not 
invest the money because the government is requiring it to put in excess capacity which it does not need and for 
which there might be a customer some time down the track. 

The DEPUTY CHAIRMAN (Hon Michael Mischin): Before I give the call to Hon Robin Chapple, I just 
remind members that the short title debate is there for the purposes of members having the opportunity to range 
over clauses of the bill, foreshadow amendments and indicate, consistent with the policy of the bill, how its 
formal content may be improved. It is not meant to be short second reading debate but a debate on the drafting 
the bill. I just remind members of that so that they can focus on their inquiries to the minister and relate them to 
the bill, which has already been read a second time. 

Hon ROBIN CHAPPLE: I am not sure whether this is helpful at all, but I was just going to explain that from 
the rail perspective we are talking about 55 million tonnes per annum. There will have to be about three passing 
loops and most probably a couple of sidings in case of a breakdown, and it is really going to be about scheduling 
as well. It is very similar to the sort of early line that BHP had over that distance. 

Hon JON FORD: I was not going to talk on this clause. I will talk specifically about how the access agreement 
should occur and how that is supervised. I found, in looking at access arrangements, that we are better off 
looking at the rail line as a conveyor belt rather than a rail line. The minister is quite right in saying that when 
designing that capacity, it has to cope with unforeseen circumstances—the weather up there, cyclones stopping 
ships from coming in—and have the capacity for stockpiles and ability to cope with restocking the stockpiles as 
they get rid of them. The biggest constraint on this project is the port itself. At the moment, they need to build an 
outer harbour to cope with that capacity.  

Companies are very reluctant to modify or to relinquish control of that very important piece of production asset 
to another company. From talking to the company reps in a briefing, I think the reason this company has gone 
for a haulage arrangement is so that they can go into a commercial arrangement and cart any ore or any other 
commodity for people for a price—$1 a tonne, or whatever—provided that the company contributes to any 
expansion that is needed to extend the capacity of the line. But the company does not know what that is or what 
can happen in the future, so it is designing the track to suit its maximum production, which in this case is 
50 million tonnes per annum. There will be excess capacity anyway because of safety factors and what we have 
seen on these other tracks. The minister and I have talked about increasing capacity by putting in longer trains, 
but that means spending more money on maintenance, technology for controls, managing the scheduling, more 
crews and all the rest of it.  

In that regard the company explained to me how a haulage arrangement granted under the Trade Practices Act 
would be under close supervision. I raised concerns with them, and Hon Ken Travers also raised concerns, about 
what would protect a third party from what could be regarded as unconscionable behaviour by the company in 
pricing the line to keep access and haulage to a level that discouraged people from entering into those contracts, 
and from asking for unreasonable additional infrastructure. Is that supervisory regime that they are talking about 
under the Trade Practices Act or does the government have control, either through this act or an associated act?  

Hon NORMAN MOORE: I thank Hon Jon Ford for assisting me in respect to capacity issues, and he is 
perfectly right. As the member pointed out, the state agreement provides for two berths at Port Hedland. 
Currently at South West Creek an expansion of the Port Hedland harbour is taking place. Maybe ultimately the 
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Port Hedland harbour has to be extended to an outer harbour, which will be a very expensive operation. At the 
moment if Roy Hill, under the state agreement act, is provided with two berths at Port Hedland, it will give it a 
capacity of 55 million tonnes of export per annum out through that port.  

My understanding of a company applying to the Australian Competition and Consumer Commission for a 
haulage service is that an agreement would come out of that application on how the company would go about 
doing that. I am not sure whether “guidelines” would be too strong a word. The agreement could provide that in 
the event of a commercial dispute, for example, between a company and a third party user of the line, it could be 
referred to the Economic Regulation Authority for arbitration, provided that the management of any dispute 
about price is determined when the company is given approval to do this. That appears to me to be an 
arrangement preferable to the one that appears to exist now under the access code, as it seems that the price is 
whatever price is asked. My understanding, therefore, is that there could be provisions for the arbitration of any 
dispute. 

Hon JON FORD: I understand what the minister is saying about the federal Trade Practices Act. I suppose I am 
looking at protecting the interests of Western Australia. I have had explained to me the close level of supervision 
and regulatory control, and I think the minister was saying to me that that will come under the Trade Practices 
Act; is that right? 

Hon Norman Moore: You apply under the Trade Practices Act for the ability to go to a haulage service 
arrangement, and the ACCC makes a judgement about that. And as part of the judgement, it may well be that 
there is provision for arbitration in the event of a dispute between the owner of the line and those wanting access 
to it. 

Hon JON FORD: Would the ACCC have the power or would the state have the ability to take over that role of 
arbitrator? In many parts of the agreement the appropriate minister has discretionary powers to ask for reports on 
local content, for instance. I am just asking whether the appropriate state minister will have the ability under this 
agreement act to supervise that. 

Hon NORMAN MOORE: The short answer is no. However, it will be a commercial arrangement between the 
owner of the railway line and the company wanting access to it or wanting to use its haulage capacity. As I 
suggested, in the event of a dispute between the two, the ACCC may provide for arbitration by the ERA. 

Hon JON FORD: What I am envisaging is a company that already has access. If an ore body has been 
developed for the benefit of the state—the government of the day having made a judgement that developing the 
ore body is in the interests of the state—and the company applies for access, I presume the ACCC would make 
the decision that haulage is the way to go. However, if during the life of that commercial arrangement there is a 
dispute and the exploitation of that ore body is put at risk because of that dispute, will the state have the power to 
intercede to resolve that dispute for the benefit of the state? 

Hon NORMAN MOORE: My advice is that there is no provision for the state to be involved. I understand the 
member’s scenario to be one in which, say, the Roy Hill mine is sending ore up the Roy Hill railway line and 
there is an ore body say 100 kays up the line that has access to that through a haulage arrangement and Roy Hill 
says, “You can’t do it,” so you end up with a stranded asset in a sense. Is that what the member is saying?  

Hon Jon Ford: Yes.  

Hon NORMAN MOORE: My advice is that there is no provision for the state to be involved in that. However, 
I would have thought that because there is a commercial arrangement between the two companies, there would 
be provisions through litigation in the legal system for any disputes of an unconscionable nature to be resolved 
by the courts. That is what happens when there is a breach of commercial arrangements between companies. 

Hon JON FORD: I suppose I am playing devil’s advocate. We know the court process is lengthy and we have 
seen in this state where people have used other bits of legislation to frustrate their competitors. I can think of an 
example of lobbyists and other people using the Native Title Act to frustrate the development of a prospective 
mine. In his second reading speech, the minister rightly pointed out the competitive nature of the business. I 
suppose I am seeking to find out what would happen if companies had entered into a haulage agreement that gets 
up and running and that agreement falls foul. An example I can think of is one of the companies being taken over 
and being bought out through a commercial arrangement, and they happen to be the two companies that entered 
into that contract, having to then be more direct competitors, and one seeks to frustrate the other and the other 
one wants to take them to court. They then reach an intransigent position where, for whatever reason, trains are 
parked on the line and, in the case of the Roy Hill development, they refuse to haul the ore. What leverage would 
the state government have to put pressure on those companies to resolve the issue expeditiously for the benefit of 
the state, rather than wait for long, drawn out litigation? It is not something we would like to use but I think the 
agreement allows for the minister, up to and including, to pull the pin on the agreement act if a company is not 
abiding by its agreement with the state. I am wondering if there is any leverage of that nature whereby a 
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minister, such as the Minister for Mines and Petroleum, can whack them with a stick and say, “I’m here to 
protect the interests of Western Australians; I don’t really care about your commercial arrangements; I care 
about the arrangement you have with the state.” 

Hon NORMAN MOORE: I will not suggest the member is an unreconstructed Marxist or something like that! 
However, commercial issues are virtually always resolved by courts if the companies cannot reach agreement. 
That is the nature of our society. However, I have some advice in respect of this that may help. The application 
process for the establishment of a haulage regime—this is the law the company would have to use—will require 
the company to outline the service that will be established under a haulage regime. These services would need to 
be consistent with the provision of the Trade Practices Act and, following certification by the ACCC, the haulage 
regime may be enforced in the Federal Court. The state would also require the company to specify in its 
application to the Australian Competition and Consumer Commission that disputes relating to haulage services 
may need to be resolved by using the state’s Economic Regulation Authority. There are two provisions, in a 
sense. The haulage regime may be enforced by the Federal Court, and if there are then any disputes between the 
operators, we would use the state’s Economic Regulation Authority to try to sort them out. To the extent that the 
state government wants to get involved, that is how it would get involved; I would not see any provision for a 
minister to start telling companies how they should solve their commercial disputes. I think that is far better left 
to the courts to decide, quite frankly. 

Hon JON FORD: I think the minister has answered the question and I hear what he says about commercial 
arrangements. However, we have very recently seen both the state and commonwealth governments using their 
powers to enforce a “use it or lose it” situation to coerce companies to agree to develop James Price Point, in a 
bid to assist Woodside to convince its joint venture partners that they need to proceed with the development or 
lose their ability to develop that asset. It is the view of both the state and commonwealth governments that this is 
in the best interests of the state. I was thinking of a reverse scenario in which that could occur, but I think the 
minister has answered the question as best he can. 

Having regard for what the Deputy Chairman said, I have foreshadowed on the supplementary notice paper an 
amendment to clause 4, which deals with reporting on local content provisions. I spoke to the Leader of the 
House prior to the dinner break and suggested that because whether I proceed with that particular amendment 
depends on the explanations I get to some questions I have on local content contained within the agreement, 
perhaps the committee would tolerate me talking about it under clause 1, because it might lead to me not moving 
the amendment. There are a number of issues that I will want to raise that probably will result in looking at the 
agreement, but I am going to try to search for where they are, and in that process the minister might answer my 
concerns. If it becomes too lengthy and the chamber wants to progress, I am quite happy to proceed that way. I 
understand that we have the option to defer consideration of clause 4 until after we look at the schedule. I am 
suggesting that if the Deputy Chairman can give me a little leniency, it might expedite the process, but I know 
there are other mechanisms we could go to if proceedings seem to be getting a bit drawn out. 

Hon Norman Moore: Could we do clauses 1, 2 and 3, defer clause 4, debate the issues under the schedule you 
want to discuss, and then come back to clause 4? 

Hon JON FORD: Yes, I am quite happy to go that way. I would like to — 

Hon Norman Moore: Sorry, I think you might have misunderstood me: could we deal with 1, 2 and 3, defer 4, 
discuss the issues you want to discuss under the schedule, then come back to 4? 

Hon JON FORD: Yes, I just want to search for a couple of clauses to make sure that is okay; I will be very 
quick.  

Hon Norman Moore: Sure. 

Hon JON FORD: I thank the minister for his comprehensive response, which answered many questions. 
Typically, when questions are answered, it raises more questions. There was some discussion about the concerns 
that had been raised with me about negotiations between third parties, such as pastoral lessees. The minister said 
that there is a requirement in the act for companies to negotiate with pastoralists. Are those provisions within the 
agreement? 

Hon NORMAN MOORE: It is provided for under clause 7(3) of schedule 1 of the agreement. 

Hon JON FORD: I thank the minister for that. I will defer my questions on that matter until we debate the 
schedule. Another issue is about community development. Is that within the agreement? 

Hon Norman Moore: It is under clause 9 of the agreement. 

Hon JON FORD: Okay. Does the agreement cover a dispute that arises between a third party and the company 
over damage, or perceived damage, because of the rail infrastructure? 
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Hon NORMAN MOORE: That issue is dealt with in part of clause 7(3) of schedule 1, which is about the 
relationship between the company and landholders. That clause provides for a commercial resolution of those 
issues and for compensation to be paid if it can be agreed to by the two parties. That is contained within the 
agreement itself. There is no separate provision for compensation, as such; however, there is provision for the 
relationship between landholders and the company to be resolved when a dispute arises. 

Hon JON FORD: Another issue is the access under the railway infrastructure, when it is built, for cattle, for 
example, and the road access that exists. If a flood occurred and a massive amount of ballast got washed away 
and impinged on another property, are there provisions for resolving those issues under this bill or would that be 
done under common law? 

Hon NORMAN MOORE: As I understand the member’s concern, I have already explained that within the state 
agreement there is provision for the resolution of issues about the use of land by the railway line and the effect 
that has on pastoral leaseholders or other landholders. The state agreement provides that they can reach a 
commercial arrangement.  

I think the member is saying that if some catastrophic event happened and ballast was washed from one property 
onto an adjoining property — 

Hon Jon Ford: Or a local government road was damaged. This is two years down the track after this has been 
established. 

Hon NORMAN MOORE: I get what the member is saying. As I understand it, the agreement between the 
company and the landholder not only would consider the direct relationship between that landholder and the 
company, but also could and probably should contain provision for any effect on third parties. It should provide 
for which party is liable for any effect on third parties. The advice I have is that on most occasions it would be a 
liability of the company to make restitution for any effect on the third party. Therefore, the advice is that the 
company and the landholder would enter into an agreement that would relate to specific issues affecting both of 
them and that there is provision in that arrangement for resolution of any disputes relating to third parties, which 
probably in most cases would come back to the company to resolve. 

Hon JON FORD: Another issue that I have is if we as a state found ourselves having to intercede in a 
breakdown of those commercial negotiations. We are talking about how it would apply to construction, and the 
minister has said that it has never happened in the past, but if it did happen in the future and the company and/or 
the pastoralists or the local government put their hands up and said, “We cannot resolve this problem”, are the 
mechanisms for resolving that, including the ability to acquire the land compulsorily and whether compensation 
is paid and how that would be calculated, within the agreement? 

Hon Norman Moore: Clause 20. 

Hon JON FORD: Of the agreement, I thank the Leader of the House. If there is a requirement for 
deconstruction if the mine is finished and the state does not want to take up the line, is an obligation on the 
company to then demolish the line within the agreement? 

Hon Norman Moore: I believe it is in the agreement. 

Hon JON FORD: I noticed the Leader of the House’s adviser’s nod! 

Hon Norman Moore: I can confirm it is in clause 29. 

Hon Robin Chapple: Clause 29 on which page? 

Hon Norman Moore: Of the agreement? 

Hon Robin Chapple: Yes. 

Hon Norman Moore: It is clause 29(2)(a) and (b). 

Hon JON FORD: I do not think it really matters because as the rule is that we do not go through clause by 
clause, we can bounce around a bit within the agreement — 

Hon Norman Moore: We are trying to resolve what we can deal with now before we get to consideration of the 
agreement. 

Hon Robin Chapple: I really wanted to home in on that. 

Hon Norman Moore: Can you do that when we get to the agreement? 

Hon Robin Chapple: Yes, certainly. 

Hon JON FORD: The last matter that I have, because I think that they will all be within the agreement, is the 
issue of the Newman–Nullagine road. I do not think there is anything in there that supplies a lever whereby the 
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government can get the company to assist the state in fixing that road. I am worried, especially during the 
construction of this rail line, about the extra heavy traffic mixing with what is a pastoral access road, a small 
township community road, and, at certain times of the year, a tourist road. 

Hon Norman Moore: It is not in the agreement. 

Hon JON FORD: No. 

Progress reported and leave granted to sit again, pursuant to temporary orders. 
 


